
AGENDA ITEM NO. 5 

 

COMMITTEE UPDATE 

 
Application reference: F/YR13/0879/F 
 
Applicant:  Canon Kirk (UK) Ltd 
 

Agent : Andrew Hodgson - Savills  

Location: Land West of the Old Council Depot, Gaul Road, March, Cambridgeshire 
 
Description: Variation of Condition 12 of Planning permission F/YR09/0648/F (Erection 
of 135 houses with associated garages and parking) in relation to a signal controlled 
junction for the previously approved roundabout scheme. 
 
Reason for Committee: The application was previously considered by the Planning 
Committee on 5 March 2014. This report provides an update to the previous resolution 
in light of the recent information provided by the applicant. 
 

 
1 EXECUTIVE SUMMARY 

 
The application proposes to deliver a signal controlled junction in lieu of a roundabout 
previously approved under F/YR09/0648/F which is considered by the LPA in 
consultation with the LHA to be necessary in order to mitigate against the impact of 
the development on the highway network, specifically the junction of Gaul Road and 
the A141, March, Cambridgeshire and would therefore satisfy policy LP15(C) of the 
Fenland Local Plan (adopted May 2014) and make the associated development 
acceptable.  
 
However, since the previous Planning Committee determination in March 2014, the 
applicant has advised that they are unable to commit to any timeframe to deliver the 
signal controlled junction and advises that the scheme is not presently viable and 
therefore cannot be delivered with the associated development.  
 
The control over the timing of the delivery of the signal controlled junction scheme is 
considered necessary in order to make the associated development acceptable and 
its timing would therefore be secured through the imposition of a planning condition. 
Therefore, as the applicant has openly advised that due to financial reasons they 
cannot agree or commit to any timing to deliver the signal controlled junction, the LPA 
are unable to support the application as the implementation of the scheme could not 
be reasonably controlled through conditions that would otherwise impose timing of its 
implementation. To do so would likely result in a failure to deliver the scheme within 
the timeframes which would likely result in a breach of planning control. The LPA 
considers it would be unreasonable to issue a decision notice that would, at the time 
of grant, place the owner of the land in breach of planning control. To impose an 
unreasonable condition would fail the requirements of paragraph 206 of the NPPF 
(the six tests of planning conditions) which is unacceptable and would leave the LPA 
potentially open to challenge. 
 
The recommendation is to refuse the application. 
 
 

 
 
 



2 SITE DESCRIPTION 
 

2.1 The site to which this application relates is the junction of Gaul Road and the A141 
 in March, Cambridgeshire and is associated to the existing housing development 
 at Gaul Road which is currently under construction (F/YR09/0648/F). The eastern 
 arm of Gaul Road leads into March and the Western arm terminates at a dead end, 
 single track road leading to Gaul Farm. 

 
2.2 The Council’s Council Tax records indicate that of the 135 dwellings granted 
 planning permission, 40 are currently occupied and the applicant advises that 49 
 dwellings of the 135 dwellings granted planning permission have been 
 completed.  

 
3 BACKGROUND 

 
3.1 Members will recall that this application was previously approved by the Planning 

Committee on 5 March 2014. The committee report and Minutes are attached for 
reference. 
 

3.2 In summary, this application seeks to amend Condition 12 of planning permission 
F/YR09/0648/F. Condition 12 requires the following; 
 

 Prior to the commencement of any work on site, a scheme showing full 
 construction details of the new roundabout to be provided on the A141 including 
 the realignment of Gaul Road shall be submitted to and approved in writing by 
 the Local Planning Authority. The works shall then be carried out and completed 
 in strict accordance with the approved scheme, prior to occupation of the 50th 
 dwelling on the site or within 2 years of the commencement of development 
 whichever is soonest and thereafter retained. 

  
 Reason - In the interests of highway safety 

 
3.3 This application seeks to amend condition 12 to deliver a signal controlled junction 

in place of the originally proposed roundabout. The application seeks to make the 
amendment under s.73 of the Town and Country Planning Act 1990 which results 
in the grant of a new permission incorporating the changes and would also require 
any pertinent conditions and planning obligations of the original permission to be 
transferred across to the new permission via a section 106 deed of variation. 
 
The applicant advises that this application is made primarily in order to strengthen 
the financial viability of the associated development and in order to provide a 
design solution that would provide greater flexibility in accommodating future 
growth. 
 

3.4 At the Planning Committee held on 5 March 2014 Members approved the 
application subject to the conditions as specified on the associated committee 
report. One such condition is that prior to issuing the permission, the completion of 
the associated section 106 deed of variation was required, to ensure that all 
existing/ outstanding planning obligations were transferred across to the new 
permission. 
 
Additionally and of relevance to this report, the aforementioned Condition 12 was 
agreed to be amended to read as follows; 
 



 The signal controlled junction shall be provided at the A141, including the 
 realignment of Gaul Road, and shall be carried out and completed in strict 
 accordance with Drawing number CS/057368-T-02D dates stamped 21 
 November 2013 prior to the occupation of the 50th dwelling, or by the 1 April 
 2015, whichever is sooner and thereafter retained. 
 
 Reason: In the interest of highway safety. 
 
 

4 LATEST POSITION 
 

4.1 Due to significant delays by the applicant and despite efforts by the Council’s Legal 
team to progress the s106 deed of variation, the deeds were only signed (by the 
land owner and mortgagee) and returned to the Council on 1 April 2015. However, 
as the proposed, approved implementation date was 1 April 2015 and the deeds 
needed to be sealed by the County & District Councils before completion, it was 
deemed not appropriate by Officers to issue permission that would have resulted in 
the applicant being in immediate breach of the revised condition 12 in that they 
would not be able to deliver the traffic lights scheme by 1 April 2015 as agreed by 
Members at the Planning Committee of 5 March 2014. It is unreasonable for an 
LPA to amend a condition which cannot be complied within the time scale applied 
for and which places them in beach at the date of issuing the planning permission. 
(paragraph 206 of the NPPF).  
 

4.2 Officers, in trying to be reasonable and negotiating a way forward therefore asked 
the applicant to amend the application seeking a revised date from them by which 
they intended to implement the traffic lights scheme so that an update report with 
an amended delivery time for the scheme could be presented to the planning 
committee for consideration.  

  
4.3 On 13 May 2015 Canon Kirk’s Construction Manager advised that they were not 

able to provide a revised date for delivery of the traffic lights scheme as the 
deliverability now relied on gaining planning permission for a further 90 dwellings 
on land adjacent to the development site and advised that the reason for this 
change in position was due to financial reasons.  
 

4.4 The applicant has sought pre-application views on the proposal to develop the land 
adjacent (west) for approximately 90 dwellings. A meeting was subsequently held 
with Cannon Kirk and their Planning Agent on 14 July 2015 to discuss the proposal 
whereby Canon Kirk again clarified that they were unable to deliver the traffic lights 
scheme unless planning permission was gained for a further 90 dwellings on 
adjacent land. Canon Kirk advised that if planning permission was gained for a 
further 90 dwellings, this would enable finances to be released and the ability to 
then deliver the traffic lights scheme as approved. 
 
The site proposed for the development of 90 further dwellings lies directly adjacent 
to the west of the site implemented under F/YR09/0648/F. Officers have advised 
the applicant that, in view of the site’s location in Flood Zone 3 and the layout 
constraints imposed by the retention of the electricity pylon, the proposal could not 
be supported by Officer’s as it would be contrary to policies contained with the 
Fenland Local Plan 2014 and the NPPF. The land is not an allocated site within the 
Fenland Local Plan. The applicant has advised that they intend to submit a 
planning application for this imminently.  
 



Notwithstanding this, Officers consider that this is not material to this application 
that is before Members. 
 

4.5 The Local Highways Authority (LHA) has been advised of this latest situation and 
provided comments and data in respect of the development and the requirement to 
provide junction improvements. 
 
The LHA have provided the latest accident data in this location and have identified 
it as being priority number 8 out of 92 sites around the County with 11 injury 
accidents over a five year period with an accident score rising from 9 in 2013, to 11 
in 2014, to a current score of 16 (as of 2 July 2015). 
 
The actual accident details provided are as follows; 

 3 vehicles exiting Gaul Road east colliding with southbound vehicles 

 2 vehicles exiting Gaul Road east colliding with northbound vehicles 

 3 shunts on the A141 in the vicinity of the junction 

 1 shunt on Gaul Road 

 A vehicle attempted to ‘U’ turn in Gaul Road and collided with a south bound 
 vehicle 

 1 overtaking manoeuvre on the A141 as a vehicle turned right into Gaul Road 
 

 2014 - 2 serious and 1 slight 
 2013 - 1 serious and 1 slight 
 2012 - 1 fatal and 1 slight 
 2011 - 2 slight 
 2010 - 2 slight 

The LHA Lead Engineer has concluded from this data that “In [their] opinion, on 
the analysis of the accident types, a signal junction or roundabout would have a 
significant effect on both the reoccurrence and severity of the accident types 
displayed. Additionally, “If the capacity were to be increased, into and out of Gaul 
Road, [the Lead Engineer at CCC LHA] would not be surprised to see an increase 
in the top 4 accident types above” 
 

4.6 In view of the comments and detail received from the LHA, it is considered that a 
condition requiring the delivery of a junction improvement scheme to the junction of 
the A141 and Gaul Road of either a roundabout or signal controlled junction, is 
necessary in order to make the associated development acceptable in the interests 
of Highway safety as per that originally imposed under F/YR09/0648/F. 
 
 

5 CONCLUSION 
 

5.1 Members resolved to approve application F/YR13/0879/F subject to completion of 
a s106 and subject to the delivery of the signal controlled junction by 1 April 2015. 
These conditions cannot now be met. Furthermore, the applicant has advised 
openly that they are now unable (due to financial constraints) to provide a revised 
timeframe for delivery of the scheme unless planning permission is gained for a 
further 90 dwellings on the adjacent land which Officers have concluded is not a 
material planning consideration. 

 
5.2 As advised above, it is unreasonable to issue any planning permission or impose 

conditions where the deliverability of the associated element (by the applicant’s 



own admission) would not be possible and would place the applicant in breach of 
planning control.  
 

5.3 In granting planning permission for the revised traffic lights scheme, the Council 
would need to ensure that any conditions controlling its timing met the 6 tests as 
stipulated under paragraph 206 of the NPPF which requires conditions to be; 
 

1. Necessary 
2. Relevant to planning and; 
3. To the development to be permitted; 
4. Enforceable; 
5. Precise and; 
6. Reasonable in all other respects 

 
5.4 In view of the latest position by the applicant and their open admission that they 

cannot agree to a timeframe, the LPA have no option but to recommend refusal of 
the application as to do so without imposing a timeframe to deliver the signal 
controlled junction scheme would make the residential development unacceptable 
in view of latest LHA accident data and imprecise in terms of delivery (point 5 
above). It would be unreasonable of the LPA to unilaterally impose a revised 
timeframe given that the applicant has openly advised they cannot deliver the 
signal controlled scheme (point 6 above). 

 
 
6 RECOMMENDATION 

 
6.1 Officers recommend that the application be REFUSED for the following reason; 

 
 Reason:  
 

The application seeks permission under S73 of the Town and Country Planning 
Act 1990 to vary Condition 12 of permission F/YR09/0648/F to allow for the 
provision of a signal controlled junction instead of a new roundabout. Whilst the 
principle of the variation is acceptable, the Applicant has confirmed that they are 
unable to confirm or commit to a timeframe for its delivery. For this reason the 
variation of the condition is considered to be unacceptable in planning terms as it 
would lack precision in terms of the timeframe for the delivery of the signal 
controlled junction and could not therefore be reasonably enforced against to 
ensure its implementation and, as such, would fail the test required under 
paragraph 206 of the National Planning Policy Framework.  
 
Additionally, the applicant, in their application has sought permission to implement 
the signal controlled junction prior to the occupation of the 50th dwelling or by April 
2015. Therefore, to grant permission at this time would immediately place the 
applicant in breach of planning control which again would fail the test required 
under paragraph 206 of the National Planning Policy Framework as it would be 
unreasonable.  
For this reason the variation of Condition 12 is considered to be unacceptable as it 
would be contrary to Policy LP15 (C) as it fails to recognise the immediate need for 
the delivery of the off-site junction improvements in the context of the previously 
conditioned delivery timeframes and would, furthermore, allow for further 
development to take place on the site without securing arrangements for the 
implementation of measures against transport impact resulting in severe harm to 
the safety and free flow of traffic on the neighbouring highway. 
 



Officer Report and Minutes of Planning Committee 5 March 2014
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